Introduced by the Council President at the request of the Mayor:
ORDINANCE 2017-320
AN ORDINANCE APPROPRIATING LITIGATION SETTLEMENT FUNDS IN THE AMOUNT OF $1,065,000 AS INITIATED BY B.T. 17-090; AMENDING THE 2017-2021 FIVE-YEAR CAPITAL IMPROVEMENT PROGRAM APPROVED BY ORDINANCE 2016-505-E TO INCREASE FUNDING FOR THE PROJECT ENTITLED “FACILITIES CAPITAL MAINTENANCE-GOV’T” AND TO ADD THE PROJECT ENTITLED “MAIN LIBRARY-CAPITAL MAINTENANCE FUND”; APPROVING THE SETTLEMENT OF A DISPUTE AMONG THE CITY OF JACKSONVILLE AND THE AUCHTER COMPANY, ELKINS CONSTRUCTORS, INC., LODESTAR CONSTRUCTION COMPANY, LLC, and JAMES E. PARRIS, JR., INC. doing business as AUCHTER/ELKINS/LODESTAR/PARRIS, JOINT VENTURE, ROBERT A.M. STERN ARCHITECTS, LLP, HEERY INTERNATIONAL, INC., AND VARIOUS THIRD PARTY DEFENDANTS, WITH RESPECT TO THE DESIGN AND CONSTRUCTION OF THE MAIN LIBRARY; APPROVING AND AUTHORIZING THE MAYOR, OR HIS DESIGNEE, AND CORPORATION SECRETARY TO EXECUTE A SETTLEMENT AGREEMENT; AUTHORIZING THE GENERAL COUNSEL, OR HIS DESIGNEE, TO TAKE FURTHER ACTION TO CONCLUDE THE LITIGATION; PROVIDING AN EFFECTIVE DATE.

WHEREAS, the City of Jacksonville entered into agreements with a joint venture construction contractor, consisting of The Auchter Company (“Auchter”), Elkins Constructors, Inc. (“Elkins”), Lodestar Construction Company, LLC (“Lodestar”), and James E. Parris, Jr., Inc. (“Parris”) doing business as Auchter/Elkins/Lodestar/Parris, Joint Venture (the “Joint Venture”); the architect and engineer, Robert A.M. Stern Architects, L.L.P. (“RAMSA”); and  the program manager Heery International, Inc. (“Heery”) for the design, construction, and related monitoring and inspection services for a new downtown Main Library (the “Library”), as part of the Better Jacksonville Plan; and

WHEREAS, the Joint Venture, RAMSA and Heery thereafter engaged various subcontractors and consultants and set forth to perform and deliver their agreed upon services; and

WHEREAS, after the opening of the Library certain water intrusion problems arose, necessitating that the City retain an outside consultant to investigate and determine the reasons for the problems, and the City hired a separate contractor to perform corrections and repairs to the Library; and 

WHEREAS, a dispute arose between the City and the Joint Venture, RAMSA and Heery regarding performance of their various contractual requirements, which dispute led to litigation filed by the City (styled, informally, as City of Jacksonville v. Heery, RAMSA and the Joint Venture and its various members, et al.; Case No. 2013-CA-003934 (the “Litigation”)); and

WHEREAS, the City believed and contended in the Litigation that the problems with the Library were due to the actions and inactions of the Joint Venture, RAMSA and Heery, which defendants dispute; and

WHEREAS, the Joint Venture filed third party complaints against multiple subcontractors, and several defendants and third party defendants filed crossclaims against each other; and
WHEREAS, although thousands of pages of documentary evidence have been produced and reviewed, retained expert analyses have been performed, and certain depositions taken, extensive discovery and trial preparation remain at a significant cost to the parties; and
WHEREAS, it is anticipated that if this lawsuit does not settle, the parties will incur lengthy and expensive litigation and face uncertain outcomes, which the parties wish to avoid; and

WHEREAS, the parties, through their respective representatives, engaged in a two-day mediation and have reached a potential settlement as to the City’s claims, subject to review and approval by the City Council pursuant to the requirements of Chapter 112, Ordinance Code; and 

WHEREAS, the Council finds that it is in the best interests of the City and the public that the dispute be resolved without resort to further litigation, costs and expenses; now therefore 

BE IT ORDAINED by the Council of the City of Jacksonville:
Section 1.

Appropriation.  For the 2016-2017 fiscal year, within the City’s budget, and subject to receipt by the City of the payments required under the settlement agreement (see Section 4 below), there are hereby appropriated the indicated sum(s) from the account(s) listed in subsection (a) to the account(s) listed in subsection (b):

(B.T. 17-090 attached hereto as Exhibit 1 and incorporated herein)

(a)
Appropriated from:



See B.T. 17-090




$1,065,000.00

(b)
Appropriated to:



See B.T. 17-090




$1,065,000.00

(c)
Explanation of Appropriation


The funding above is an appropriation to receive funds in settlement of the Library Litigation and to provide funding for the project entitled “Facilities Capital Maintenance-Gov’t” and the newly-established project entitled “Main Library-Capital Maintenance Fund.”  


Section 2.

Purpose.  The purpose of the appropriation in Section 1 is to accept and receive separate settlement payments from the various defendants and third party defendants involved in the Library Litigation in the total amount of $1,065,000, as set forth in the settlement agreement to be executed by the parties (see Section 4 below).  From the total settlement funds received, $750,000 will be appropriated to provide funding for the project entitled “Facilities Capital Maintenance–Gov’t” for the future capital maintenance needs of City facilities countywide, and $315,000 will be appropriated to provide funding for the newly-established project entitled “Main Library-Capital Maintenance Fund” for the future capital maintenance needs of the Main Library.

Section 3.

CIP Amendment.  Ordinance 2016-505-E, being the 2017-2021 Five-Year Capital Improvement Program for the City and certain of its independent agencies (“CIP”), is hereby amended to increase funding for the project entitled “Facilities Capital Maintenance-Gov’t” and to add the project entitled “Main Library-Capital Maintenance Fund.”  The projects are more fully described in the Project Information Sheets attached hereto as Exhibit 2 and incorporated herein.  The Council finds that the deferral of this amendment of the CIP until the next annual budget and CIP review will be detrimental to the best interests of the community because such deferral will result in an unnecessary delay in providing additional funding to address the capital maintenance needs of the City.  Pursuant to Section 122.605(c), Ordinance Code, enactment of this ordinance requires approval by a two-thirds vote of the Council members present at the meeting because of the CIP amendment set forth in this section.  Except as amended herein, the Five-Year Capital Improvement Program approved by Ordinance 2016-505-E shall continue in full force and effect.   

Section 4.

Settlement Approval and Authorization.  There is hereby approved, and the Mayor, or his designee, and the Corporation Secretary are authorized to enter into a Settlement Agreement (the “Agreement”) among the City and Auchter, Elkins, Lodestar, Parris, Joint Venture, RAMSA, Heery and named Third Party Defendants in substantially the form attached hereto as Exhibit 3 and incorporated herein. 
Section 5.

Further Action Authorized.  The General Counsel, or his designee, is authorized to take such further action and to execute all other documents necessary to effect the approved settlement. Following completion of the payments as set forth in the Agreement, the General Counsel, or his designee, is authorized to file a notice of dismissal with prejudice of the Litigation as provided in the Agreement. 
Section 6.

Effective Date.  This Ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.

Form approved:

__/s/ Michael B. Wedner
Office of General Counsel

Legislation Prepared By:  Michael B. Wedner and Loree L. French
GC-#1120045-v1-Library_Litigation_Settlement_Ordinance.doc
PAGE  
- 5 -


